SERVED: Novenber 16, 1998
NTSB Order No. EA-4719

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 4th day of Novenber, 1998

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14729
V.

JOHANNES VAN OVOST,

Respondent .

N N N N N N N N N N N N N N

ORDER DENYI NG RECONSI DERATI ON

Respondent seeks reconsideration of NTSB Order No. EA-4681,
served July 16, 1998, wherein the Board affirnmed the
Adm ni strator’s order suspending respondent’s pilot certificates,
including his airline transport pilot certificate, for 120 days
for violating sections 39.3, 91.7(a) and 91.13(a) of the Federal
Avi ation Regul ations. Respondent’s petition, however, raises no
i ssues that were not previously considered by the Board in
connection with its original decision or which nerit further
del i beration.?

! Respondent’s petition does not contest the section 91.7 or the
section 91.13 violations, but, rather, contests the factual
prem se for the section 39.3 charge by argui ng that respondent
did not operate the aircraft’s heater. As we previously noted,
(continued ..
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ACCCRDI N&Y, |IT IS ORDERED THAT:

The petition for reconsideration is denied.

HALL, Chairman, FRANCI S, Vi ce Chai r man, HAMVERSCHM DT, GOGLI A,
and BLACK, Menbers of the Board, concurred in the above order.

however, the record contains anple and unrebutted evi dence that
supports the |l aw judge’s conclusion that respondent did operate
the heater and, therefore, that he violated section 39.3. The
statenent of respondent’s nmechanic, submtted as an appendix in
support of this petition and objected to by the Adm nistrator,
is, in addition to being unsworn, inadm ssible under our rules as
new evi dence that has not been shown to have been unavail abl e at
the time of the original proceeding. See 49 C.F.R § 821.50(c).
Mor eover, al though we enpathize with respondent for the | osses he
suffered to his business because of the tornado which struck the
Fort Pierce International A rport on March 9, 1998, our precedent
i ndi cates that financial consequences of a sanction are not to be
considered in mtigation. See, e.g., Admnistrator v. Mhuned, 6
NTSB 696, 700 (1988). Simlarly, we cannot grant respondent’s
request that he be given credit against his term of suspension
for the period during which he was unable to operate his aircraft
due to damage fromthe tornado. See, e.g., Admnistrator v.
Pope, 5 NTSB 538, 539 (1985) (“the running of the sanction period
. does not begln until the affected certificate is actually
surrendered to the Adm ni strator”).




